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IN THE COURT OF ASSISTANT SESSIONS JUDGE::UDALGURI, ASSAM 

SESSIONS-02/2017 

u/s- 366/376IPC 

THE STATE OF ASSAM            -------- Sri Biswanath Das (Informant). 

-Vs- 

SRI GANESH BHUMIZ             -------- Accused person. 

PRESENT: NUR MUHAMMAD ABDULLAH AHMED, (LL.M, AJS) 

Asstt. Sessions Judge, Udalguri, Assam  

APPEARANCE:    

(1) Mr Rajib Sharma                    : Ld Addl. PP for the State. 

(2) Mr J. K Brahma                     : Ld Legal Aid Counsel. 

EVIDENCE RECORDED ON            : 21.02.17, 30.05.17& 27.07.17 

ARGUMENTSHEARD ON               : 08.11.2017. 

JUDGMENT DELIVERED ON          : 15.11.2017. 

J U D G M E N T 

1.       The prosecution case, in short, is that on 19.11.2016 one Sri Biswanath 

Das lodged an ejahar with the Officer-in-Charge of Panery P.S stating inter alia 

thaton 18.11.2017 at about 8:00 PM accused Sri Ganesh Bhumiz induced and 

took away his 16 years old daughter Smti ‘S’ (actual name is withheld in order to 

conceal the identity of alleged rape victim). Hence the Case. 

2.       On receipt of the ejahar, Panery P.S Case No-74/16, u/s-366-A IPC was 

registered against the accused Sri Ganesh Bhumiz. Investigation into the case 

was commenced and after completion of usualinvestigation, charge-sheet u/s-

366/376 IPC was submitted against the accused Sri Ganesh Bhumiz, to face the 

trial.  
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3.      In due course, the case was committed to the Court of Hon’ble Sessions 

Judge, Udalguri by the ld CJM, Udalguri and then the case was transferred to this 

Court for trial. 

4.     Trial of the case was commenced. The accused appeared before the Court 

to face trial. After hearing both the sides and perusing the case record, charges 

in writing u/s-366/376IPC were framed. On being read over and explained the 

contents of the charges u/s-366/376 IPC, the accused pleaded not guilty and 

claimed to face the trial. 

5.Points for Determination:- After considering the materials on record, I have 

found the following points for determination- 

        I) Whether on 18.11.2016 at about 8:00 pm, accused Sri Ganesh Bhumiz 

kidnapped Smti ‘S’  from her house by inducing her to go with him with 

intent that she may be forced to illicit intercourse? 

        II) Whether on the same date, time and place, the accused committed rape 

on Smti ‘S’ during next two nights by keeping her at his brother’s 

house? 

6.          To bring home its charges, the prosecution side examined as many as 

eight (8) witnesses namely, Sri Biswanath Das (informant) as PW-1,Smti’S’ 

(victim) as PW-2,Sri Sanjay Dasas PW-3, Sri Ashim Das as PW-4, Sri Pradip Das 

as PW-5, Sri Dhananjoy Das as PW-6, Sri Rupak Das as PW-7 and ASI Anil 

Basumatary as PW-8. The prosecution side exhibited the ejahar as Ext-1, 

Statement of Victim u/s-164 Cr.P.C as Ext-2, Seizure list as Ext-3, Sketch Map of 

PO as Ext-4, Medical Report of Victim as Ext-5 andCharge-sheetas Ext-6. After 

the closure of prosecution evidence, theaccused was examined u/s-313 Cr.P.C, 

wherein his stand was of total denial. The accused declined to adduced defence. 

I have also heard the arguments of both the sides. 

APPRECIATION OF EVIDENCE, DECISSION AND REASONS THEREOF: 
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7.      To determine the above-mentioned points and to reach a judicial decision 

on the same, let me now adumbrate the evidences on record. 

8.    PW-1Sri Biswanath Das, who is the informant and the father of 

victim,stated in his deposition thatabout 3 (three) months back at about 8:00 PM, 

he was in his shop situated in front of his house and at that time, he found his 

daughter missing from the house and then he came to know that his daughter 

fled away through the back side of the house. PW-1 further stated that he 

searched his daughter here and there but he could not trace her out. PW-1 also 

stated that on the next morning, he lodged an ejahar in the police station 

regarding her missing.Prosecution side exhibited the ejahar as Ext-1 and 

signature of PW-1 as Ext-1(1). PW-1 further stated that on the next day of 

lodging the ejahar at about 12 noon, his brothers namely, Sri Sanjay Das and Sri 

Ashim Das traced out his daughter from Tangla, Bangaon from a house along 

with the accused and handed them over to Panery Police Station. During cross 

examination, PW-1 admitted that police recorded his statement after recovery of 

his daughter and the accused. PW-1 admitted that he did not state before the 

police that the accused along with his daughter was recovered from a house 

situated at Tangla, Bangaon.  

9. PW-2 Miss ‘S’, who is the victim, stated in her deposition that about 3 

(three) months back, the accused told her to go with him but when she refused 

to go, the accused threatened to commit suicide. PW-2 also stated that at about 

7:00 PM she had gone to Tangla with the accused in his Motor Cycle and stayed 

together with the accused in a room for  2 (two) days. PW-2 further stated that 

after 2 (two) days,shealong with the accused was recovered by her brother and 

she was taken to Panery PS. PW-2 also stated that she was also produced before 

the Court and her statement was also recorded in the Court. Prosecution side 

exhibited her statement u/s-164 Cr.PC as Ext.2 and signatures of PW-2 as Ext. 

2(1) and Ext. 2(2). Police also took her to hospital and she was medically 

examined there. During cross examination, PW-2 admitted that ‘Raas’ festival 

was going on at that time. PW-2 further admitted that since there was late night 

delay in the conclusion of ‘Raas’ festival, she along with the accused stayed in 
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the house of the brother of the accused on that night. PW-2 further admitted 

that there were other family members in the house of the brother of the accused 

including his brother’s wife. PW-2 also admitted that she did not state before the 

I/O that the accused threatened to commit suicide if she did not go with him at 

that time. PW-2 also admitted that she had gone with the accused out of her 

own will to watch ‘Raas’ festival without informing her parents. PW-2 further 

stated that she was in love with the accused for the last 1 (one) year. PW-2 

admitted that when she was produced before the Court for her statement, her 

family members including her brothers were also along with her.  

10.    PW-3Sri Sanjay Das stated in his deposition that on 18/11/2016 the 

informant’s daughter was missing from his house and they went out for 

searching her but they could not trace her out. PW-3 also stated that on getting 

some information they proceeded to Tangla, Bangaon and found the accused 

along with informant’s daughter in a house. PW-3 further stated that they took 

them to Panery PS. During cross examination, PW-3 admitted that hecannot say 

the exact date of birth of the victim as mentioned in her birth certificate which 

was seized by police. PW-3 also admitted that the seized certificate has not been 

shown to him in the Court that day. 

11.       PW-4Sri Ashim Das stated in his deposition that on 18/11/2016 the 

informant’s daughter was missing from his house and they went out for 

searching her but they could not trace her out. PW-4 further stated that on the 

next day they continuedtheir search and on getting some information, they 

proceeded to Tangla, Bangaon and found the accused along with informant’s 

daughter in a house. PW-4 further stated that they took them to Panery PS. PW-

4 further stated that whenhe reached the police station, police took his signature 

on a paper. Prosecution side exhibited the said paper as Ext-3 and signature of 

PW-4 as Ext-3(2). During cross examination, PW-4 admitted that he was told that 

his signature was taken on that paper as being a witness for handing over the 

girl to the police station. 
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12.      PW-5 Sri Pradip Das stated in his deposition thatabout 6 (six) months 

back he came to know that the accused had taken away the daughter of Sri 

Biswanath Das and his daughter was recovered after lodging of a case. During 

cross examination, PW-5 admitted that he did not witness the accused taking 

away the victim and as such he cannot say as to whether the victim had gone 

away with the accused out of her own will or not. 

13.        PW-6 Sri Dhananjoy Das stated in his deposition thatabout 5 (five) 

months back, he came to know that the accused has taken away the daughter of 

the informant. PW-6 further stated that a case was lodged by the informant and 

the girl was recovered. During cross examination, PW-6 admitted that informant 

Sri Biswanath Das is his nephew (brother’s son).PW-6 further admitted that he 

did not witness the incident of victim being taken away by the accused but he 

had only heard about the same.  

14. PW-7 Sri Rupak Das stated in his deposition that about 5/6 months back, 

the accused had taken away the daughter of the informant and then both the 

accused as well as the daughter of the informant were recovered by the police. 

During cross examination, PW-7 admitted that he did not witness the incident but 

he had only heard about the same lateron. 

15. PW-8 ASI Anil Basumatary, who is the I/O, stated in his deposition that 

on 19.11.2016 he was posted at Panery PS as ASI and on that day one Sri 

Biswanath Das lodged an ejahar alleging kidnapping of his daughter namely, Miss 

‘S’ by the accused Sri Ganesh Bhumiz. PW-8 further stated that the OC, Panery 

PS registered a case and entrusted him with the task of preliminary investigation. 

The accused surrendered before the PS alongwith the victim girl. Then he sent 

the victim for medical examination. PW-8 further stated that he also sent the 

victim for getting her statement recorded u/s-164 Cr.P.C. He also sent the 

accused to Court with a prayer to send him to judicial custody. PW-8 further 

stated that he proceeded to the PO and drew a rough sketch map of the PO. 

Prosecution side exhibited the sketch map of PO as Ext-4 and signature of PW-8 

as Ext-4(1). PW-8 also stated that he also seized one birth certificate of victim 
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Miss ‘S’ in presence of witnesses. Prosecution side exhibited the seizure list as 

Ext-3 and signature of PW-8 as Ext-3(1). PW-8 further stated that he collected 

the medical report of the victim. Prosecution side exhibited the medical 

examination report of the victim as Ext-5. Then after completing the preliminary 

investigation, he handed over the CD to the 2nd O/C. PW-8 further stated that 

Inspector Sohrab Ali submitted Charge-sheet in this case on the basis of the 

preliminary investigation conducted by him. Prosecution side exhibited the 

charge-sheet as Ext-6 and signature of Insp. Sohrab Ali which he knew as he 

worked with him as Ext-6(1). During cross examination, PW-8 admitted that            

Sri Biswanath Das (PW-1) did not state before him that the accused alongwith 

the victim was recovered from the house situated at Bangoan. PW-8 further 

admitted that PW-1 also did not state before him that Ashim Das and Sanjay Das 

found the victim in the aforesaid house. PW-8 further admitted that PW-2 did not 

state before him that when she refused to go with the accused to Tangla, the 

accused threatened to commit suicide. PW-8 admitted that in the medical 

examination report of the victim, her radiological age is shown as 18-19 years. 

PW-8 also admitted that from the medical report, it is seen that the doctor did 

not find evidence of rape and violence mark on the private parts of the victim. 

POINT NO-I: 

16. The allegation is that the accused Sri Ganesh Bhumiz kidnapped Smti ‘S’  

from her house by inducing her to go with him with intent that she may be 

forced to illicit intercourse.Before venturing into the appreciating the evidences of 

PWs, let me at first put on record the arguments advanced by both the sides. 

The ld Counsel for the accused argued that the accused did not kidnap the victim 

rather the victim had gone with the accused out of her own will as she was in 

love with the accused. It was also argued that the accused did not commit rape 

on the victim. Per contra, the ld Addl. PP submitted that the prosecution has 

been able to prove its case by adducing reliable evidences. 

17. On the face of the above, let me appreciate the germane evidence on 

record. The most vital witness i. the victim (PW-2) stated in her deposition that 
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about 3 (three) months back, the accused told her to go with him but when she 

refused to go, the accused threatened to commit suicide. PW-2 also stated that 

at about 7:00 PM she had gone to Tangla with the accused in his Motor Cycle 

and stayed together with the accused in a room for  2 (two) days. PW-2 admitted 

in her cross examination that ‘Raas’ festival was going on at that time. PW-2 

further admitted that since there was late night delay in the conclusion of ‘Raas’ 

festival, she along with the accused stayed in the house of the brother of the 

accused on that night. PW-2 further admitted that there were other family 

members in the house of the brother of the accused including his brother’s wife. 

PW-2 also admitted that she had gone with the accused out of her own will to 

watch ‘Raas’ festival without informing her parents. PW-2 further stated that she 

was in love with the accused for the last 1 (one) year. PW-2 admitted that when 

she was produced before the Court for her statement, her family members 

including her brothers were also along with her.  

18.         So, from the aforesaid admission of the victim (PW-2), it is evident that 

the victim was not induced by the accused to go with him rather the victim 

proceeded with the accused out of her own will. There is also iota of material in 

the evidence of PW-2 that she was taken away by the accused with intent that 

she was compelled to marry against her will or that she was seduced to illicit 

intercourse by the accused. Though the IO is shown to have seized one birth 

certificate of the victim having her date of birth as 25.10.2000 but the said birth 

certificate has not been exhibited by the prosecution. Further the radiological age 

of the victim was found to be 18-19 years as is evident from Ext-5. Even if the 

victim was minor at the time of commission of the alleged offence, the same 

would not make out an offence even u/s-366-A against the accused as the victim 

was not at all induced by the accused which is evident from the admission of the 

victim (PW-2) in her cross-examination. The evidences of other PWs are only 

hearsay and their evidencescarry little value on the face of clear admissions of 

the victim as adumbrated above.  

19.      Albeit victim (PW-2) stated in her deposition that about 3 (three) months 

back, when she refused to go with the accused, the accused threatened to 
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commit suicide. But the defence has successfully contradicted the aforesaid stand 

of PW-2 as the IO (PW-8) admitted in his cross-examination that PW-2 did not 

state before him that the accused threatened to commit suicide if she did not go 

with him at that time. 

20.       The principal of the criminal jurisprudence is that the prosecution has to 

prove its case beyond reasonable doubt and in case of any doubt, the benefit of 

doubt has to be given to the accused. On the basis of the aforesaid appreciation 

of evidences of PWs, it can be said that the prosecution has failed to prove 

beyond reasonable doubt that the accused Sri Ganesh Bhumiz kidnapped Smti ‘S’  

from her house by inducing her to go with him with intent that she may be 

forced to illicit intercourse. Hence the point in hand is decided against the 

prosecution. 

POINT NO-II: 

21.          Further allegation of the prosecution is that the accused committed 

rape on the victim after kidnapping her. In this respect, if we travel through the 

evidence of victim (PW-2), it can be seen that PW-2 did not all whisper that she 

was raped by the accused. Other PWs also did not support the prosecution case. 

The medical evidence also does not show evidence of rape on the victim. On the 

basis ofabove, it can be said that the prosecution has failed to prove beyond 

reasonable doubt that the accused Sri Ganesh Bhumiz committed rape on the 

victim Smti ‘S’. Hence the point in hand is decided against the prosecution. 

22.     On the basis of the above adumbration and the decision reached in the 

foregoing points, it can be safely concluded that the prosecution has failed to 

prove its case against the accused Sri Ganesh Bhumiz beyond reasonable doubt. 

As such, the accused is acquitted of the charges levelled against him. So, the 

accused be set at liberty from Jail forthwith. 
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23.      Let a copy of the judgment also be sent to the District Magistrate, 

Udalguri as per Section-365 Cr.P.C. 

24.      Given under my hand and seal of this Court on this 15th day of November, 

2017.   

 

                                                               (NUR MUHAMMAD ABDULLAH AHMED) 

                                                                                   Asstt. Sessions Judge, Udalguri, Assam 
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APPENDIX 

1.   PROSECUTION WITNESSES-- 

           I) PW-1                               : Sri Biswanath Das; 

          II) PW-2                               : Miss ‘S’ (victim); 

 III) PW-3                              : Sri Sanjay Das; 

 IV) PW-4                               : Sri Ashim Das; 

 V) PW-5                                : Sri Pradip Das; 

         VI) PW-6                               : Sri Dhananjoy Das; 

 VII) PW-7                             : Sri Rupak Das & 

        VIII) PW-8                             : ASI Anil Basumatary. 

2.   PROSECUTION EXHIBITS-            

         I) Ext-1                             : Ejahar; 

           II) Ext-2                          : Statement of victim u/s-164 Cr.PC; 

 III) Ext-3          : Seizure list; 

 IV) Ext-4   : Sketch Map of PO; 

          V) Ext-5                           : Medical Report of Victim & 

         VI) Ext-6                           : Charge-sheet. 

3.    DEFENCE WITNESSES                : Nil 

4.    COURT WITNESSES/EXHIBITS     : Nil.                      

 

 

                                                               (NUR MUHAMMAD ABDULLAH AHMED) 

                                                                                           Asstt. Sessions Judge, Udalguri, Assam 

 


